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RESCISSION OF ANNUITY CONTRACT 


In the recent case of Bailey, Exr. v. The New England 
Mutual Life Insurance Company of Boston, Massachusetts, 
the United States District Court for the Southern District of 
California was asked to rescind an annuity contract subsequent 
to the death of the annuitant and after a number of payments 
had been made under the contract by the insurance company 
and accepted by the annuitant. 


For about a year prior to her application for the annuity 
contract, the annuitant had been in poor health and was aware 
of the fact that she was not given long to live. It was her 
intent in purchasing the contract to make provisions for her 
daughters after her death. Application was made for a single 
premium refund annuity and her daughters were named as 
beneficiaries. Subsequently, however, without notice to her, 
the insurance company amended the application by deleting 
the names of the beneficiaries and by changing it so as to read 
that it was for a single premium life rather than a single pre- 
mium refund policy. However, the insurer agreed that there 
was no contract between the parties for a single premium life. 
The insurer paid to the annuitant a monthly income until the 
time of her death, but thereafter refused to make any further 
payments. 


Notice of Rescission 


Subsequent to the death of the annuitant, plaintiff, who had 
been duly appointed as executor of her estate, served upon the 
insurance company a notice of rescission wherein he stated, 
among other things, that at the time the contract was issued 
the annuitant was not capable of contracting, that the policy 
issued was not the one applied for and that an unconscionable 
advantage had been taken of the annuitant. He demanded a 
return of the amount paid for the policy, plus interest, and of- 
fered to return the policy and refund the sums paid thereunder. 


Recovery Allowed 


In allowing the relief prayed for, the court found that both 
the annuitant and her guardian, who had been appointed some 
months before she died, were unaware of the scope and effect 
of the policy issued. No estoppel could be raised because of 
their acceptance of the monthly payments since they were 
unaware that such payments were not those which would have 
been made under a single premium refund annuity, nor could 
they have discovered that fact from a perusal of the policy. 
See ] 501,637. 
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% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court denied certiorari on De- 
cember 9, 1940 in: 


Cain v. Bowlby [8 Automobile Cases 517] 


% NEGLIGENCE 
(Other than Automobile) 


Leg Struck by Lunch Wagon.—Evidence was held sufficient to 
show that plaintiff's leg was broken through the negligence 
of defendant’s employee in pushing a lunch wagon against 
plaintiff. (Moran v. Plymouth Rubber Co. Mutual Benefit 
Assn., Mass. Supreme Jud. Ct.).. .§ 401,821. 


Spectator Kicked by Horse.—Where plaintiff was kicked by a 
horse while attending a horse sale conducted by defendants, 
the court reversed a judgment entered for plaintiff, holding 
that the evidence was insufficient to charge defendants with 
knowledge of any vicious propensities on the part of the 
horse, (Lee v. Seekins et al., Minn. Supreme Ct.) . . . 401,797. 


Fall from Horse.—In a suit brought to recover damages caused 
when the infant plaintiff fell from a horse while receiving 
horseback riding instructions in a boys’ camp maintained 
by defendants, evidence offered by plaintiff to show that 
in prior accidents boys had fallen off horses while receiving 
similar instructions was excluded, the court holding that, 
if such evidence were admissible, the jury would be required 
to decide not only plaintiff’s case but also the causes of all 
the other accidents. (Brenner et al. v. Menaker et al., U. S. 
Dist. Ct., S. D. of N. Y.)... 401,809. 


Defective Right-of-Way Fence.—Plaintiffs were denied a re- 
covery for damages caused when their stock escaped through 
a defective right-of-way fence of defendant railroad, and 
wandered out into a public highway, where they were struck 
by an automobile, the court holding that the defective fence 
was not the proximate cause of the death and injury of the 
stock. (George F. Theener v. Kurn et al., Trustees; Paul F. 
Theener v. Same, Kansas City Ct. of App., Mo.).. . 401,808. 


Sparks Emitted from Smoke Stack of Saw Mill.—A judgment 
entered for plaintiff in a suit brought to recover damages 
caused by the burning of plaintiff’s residence and other 
property was affirmed on appeal, the court holding that 
there was evidence from which the jury could infer that 
the fire resulted from live sparks or coals which were emitted 
from the smoke stack of defendants’ saw mill through de- 
fendants’ negligence, (A. C. Alexander Lumber Co. et all. v. 
Livingston et al., Exrs., Ga. Ct. of App.).. . 401,806. 


Circumstances Excusing Contributory Negligence.—Where the 
deceased, while lying unconscious across the railroad tracks, 
was struck and killed by defendant’s train, the evidence 
rebutted the inference that the deceased suddenly became 
unconscious by reason of illness, and the deceased was 
guilty of contributory negligence as a matter of law. (Gulf, 
Colorado & Santa Fe Ry. Co. v. Snow et al., Tex. Ct. of Civ. 
App., 9th Sup. Jud. Dist.) .. . 401,832. 


Comparative Negligence.—The negligence of the deceased who 
stepped into the path of the approaching street car was 
held to be at least equal to that of the motorman in failing 
to keep a proper lookout so that no recovery for the death 


of the pedestrian could be allowed. (Evanich v. The Mil- 
roles Ry. & Light Co., Wis. Supreme Ct.). 


Walking in Rear of Stopped Street Car.—The negligence of 
plaintiff in walking to the rear of the trolley from which 
he had alighted and stepping into the path of another trolley 
coming from the opposite direction was the sole cause of 
his being struck by said oncoming trolley. (Nayes, Jr. v. 
The Milwaukee Electric Ry. & Light Co.; Nayes v. Same, 
Wis. Supreme Ct.).. .§ 401,827, 401,828. 


Duty to Invitee—A restaurant employee who delivered food 
to defendant’s employees in Jackson, Tennessee, in response 
to their orders, was an invitee on the premises, and de- 
fendant was under a duty to use ordinary care to see that 
the premises were reasonably safe for his visit. (McCowat- 
Mercer Printing Co. v. Taylor, U. S. C. C. A,, 6th C.)... 
q 401,831. 


Product Liability—In a suit brought by plaintiff against de- 
fendant bottling company and against defendant retailer 
for personal injuries sustained when plaintiff drank a bottled 
beverage containing glass, the court held that the evidence 
showed that plaintiff by the exercise of ordinary care could 
have seen the glass in the bottle before he drank from said 
bottle, and that the injury received was the result of plain- 
tiff’s own negligence, It was further held that the doctrine 
of res ipsa loquitur was not applicable to defendant retailer. 
(Albany Coca-Cola Bottling Co. v. Shiver; Moree v. Shiver, 
Ga. Ct. of App.)... 401,814, 401,815. 


Illness Caused by Unwholesome Meat.—The report of the trial 
judge who found for plaintiffs in their actions to recover 
damages for illness resulting from the eating of unwhole- 
some meat purchased from defendant was dismissed and 
on appeal that order is affirmed. (Flynn v. Growers Outlet, 
Inc., Mass. Supreme Jud. Ct.).. . 401,818. 


Release Executed Under Mutual Mistake.—A release executed 
under a mistaken belief by both parties that plaintiff's in- 
juries had healed and that he would be all right in the future 
may be set aside where it appears that there was a hidden 
injury which did not manifest itself until later and which 
caused plaintiff additional disability. (Schmidtke v. Great 
Atlantic & Pacific Tea Co. of America, Wis. Supreme Ct.) 

{ 401,826. 


Landlord’s Liability—In a suit brought by plaintiff to recover 
damages for personal injuries sustained as the result of 
defective repairs made by a landlord, judgment was entered 
for plaintiff. (Coogan v. Leutz et al., N. Y. Supreme Ct., 
App. Div.) .. . 401,804. 


Landlord and Tenant.—Where plaintiff wife sustained injuries 
as the result of a fall when she caught her foot in the spokes 
of a bicycle wheel as she was ascending the stairway to her 
apartment, said bicycle having been left in a lower hallway 
with one of its wheels on the lower stair, the court denied 
a recovery, holding that a statute requiring stairways to be 
kept free from obstructions was a penal one, violation of 
which was punishable by fine, and created no new liability 
enforceable by a civil action for damages. (Richmond v. 
Warren Institution for Savings, Mass. Supreme Jud. Ct.) 

7 401,810. 


Open Cellar Doors.—The owner of a building was held liable 
for injuries sustained by the minor plaintiff who fell over 
one of the open cellar doors and down into the basement 
of the building. (Kilian, Jr. et al. v. The Prudential Ins. Co. 
of America, N. J. Supreme Ct.)...{ 401,817. 


Notice of Injury.—Notice to defendant municipality stating 
that cause of injury was an unnatural accumulation of ice 
and snow at the place where the accident occurred did not 
state an actionable defect for which the city was liable. 
(Pecorelli v. City of Worcester, Mass. Supreme Jud. Ct.) 

7 401,819. 


Defective Steps.—The lessor of a building was held liable for 
injuries sustained by the tenant when the step, which she 
had requested the defendant’s field agent to have repaired, 
broke as she was descending and caused her to fall. (Baum 
v. Bahn Frei Mutual Bldg. & Loan Assn., Wis. Supreme Ct.) 

{ 401,822. 


Maintenance of Fire Escape.—Plaintiff’s allegations to the 
effect that defendant failed to maintain the fire escape on 
its building in the manner required by statute and that 
plaintiff was injured when the drop ladder fell as plaintiff 
attempted to chin himself thereon, as he had often done 
before, were held to state a cause of actionable negligence. 
(Pinghero et al. v. Queens County Savings Bank, N. Y. Su- 
preme Ct., App. Div.) . .§ 401,823. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


the permission of one of the defendants must show that 
his injuries, resulting when the ladder fell, were caused by 
active negligence. (Silverberg et al. v. Schweig et al., N. Y. 
Supreme Ct., App. Div.).. .] 401,824. 


Right to Maintain Action.—Where plaintiffs, minor children 


of the deceased, brought suit by their grandmother, who 
stood in loco parentis to them, to recover damages caused 
by the death of their father, on account of the alleged negli- 
gence of defendant in the maintenance of a well, the court 
sustained demurrers to plaintiffs’ petition, holding that the 
right of action to recover was in the surviving widow, and 
that one standing in loco parentis to the children, to whom 
the widow has relinquished parental control, may not sue 
for their benefit. (Bloodworth et al. v. Jones et al., Ga. Ct. 
of App.)...f 401,811. 


Conversion of Property.—In a suit brought by plaintiff to re- 


cover damages caused when defendant warehouse company 
shipped certain goods, stored with them by plaintiff, from 
Indiana to California, without plaintiff’s knowledge or con- 
sent, the court affirmed a judgment for plaintiff, holding 
that the evidence was sufficient to show that the unauthorized 
shipping of the goods constituted a conversion of plaintiff's 
goods by defendant. (Shank Fireproof Warehouse Co. v. 
Harlan, Ind. App. Ct.). . . J 401,829. 


Bailor-Bailee Relationship.—Where plaintiff brought a suit to 


recover damages caused by defendant while cleaning and 
pressing a dinner coat, the court held that this was a bail- 
ment for the mutual benefit of both parties, and plaintiff 
established a prima facie case when he proved that he de- 
livered the coat in good condition and that it was returned 
in a damaged condition. No evidence having been offered 
by defendant, the court was authorized to enter judgment 
for plaintiff. (Gtlland v. Peter's Dry Cleaning Co., S. C. 
Supreme Ct.).. .f 401,830. 


Aftercare of Patient.—Where plaintiff, a ward patient, suffered 


a serious infection which was caused when a piece of 
gauze used to “pack” the open wound was not removed, 
following the amputation of his toe, the court held that de- 
fendant, a surgeon who was present at and assisted in the 
operation, was not liable. Defendant had been assigned 
to the case by the chief of the hospital staff for the sole 
purpose of assisting in the operation; therefore, his duty 
ended with the performance of this service and he was under 
no legal obligation to treat plaintiff after the operation. 
(Sheridan v. Quarrier, Conn. Supreme Ct. of Err.) 

7 401,801. 


Stale Drugs Administered.— Where plaintiff, a nurse in a hos 


pital owned and operated by defendant city, became ill after 
partaking of some food, injections of magendie, a morphine 
solution, were administered. In _ a « ; . 
damages for injuries re~ ° : 
court held th » was negligent in the perform- 
ance of am i asc sestrative duty in failing to have available 
for the nurses a fresh morphine solution. Judgment was 
entered for plaintiff. (Volk v. City of New York, N. Y. Ct. 
of App.).. § 401,802. 


Practice and Procedure.—Plaintiffs, husband and wife, insti- 
tuted a suit to recover damages caused by the alleged mal- 
practice of defendants. Plaintiffs appealed from an order 
sustaining a ruling made upon an examination before trial 
of one of the appellants. The court dismissed the appeal 
on the ground that the order was not appealable. (LeBlanc 
et al. v. Duncan et al., N. Y. Supreme Ct., App. Div.).. 
{ 401,805. 


Physician’s Liability—In a suit brought by plaintiff to recover 
damages resulting from the unauthorized removal of certain 
of her vital organs by defendant physician, the court held 
that the concealment of this fact by defendant constituted 
a fraud upon plaintiff and tolled the running of the statute 
of limitations. Plaintiff’s suit having been brought within 
two years after her discovery of the fraud, the suit was not 
barred. (Tabor v. Clifton, Ga. Ct. of App.)... 401,813. 


_~uons, the 


Basement Apartment: 


Active Negligence.—A licensee climbing on a fire escape with Fall into Ditch.—Plaintiff was denied a recovery for personal 


injuries sustained when she fell into a drainage ditch near 
a platform leading to an entrance into defendant’s hotel, 
the court holding that there was no proof that a dangerous 
condition existed at the place of the accident. (McGinn v. 
The Shelter Island Heights Assn., N. Y. Supreme Ct., App. 
Div.) . . .[ 401,803. 


Dangerous Condition of Subway Platform.—Plaintiff’s de- 


cedent met his death when he slipped on frozen snow on 
the platform of defendant’s subway and was precipitated 
into the space between two cars of a train coming into the 
station. The trial judge was held to have erred in dis- 
missing plaintiff's complaint because of insufficient proof 
of notice of the dangerous condition. (Perevoskin, Admx. 
v. N. Y. Transit Corp., N. Y. Supreme Ct., App. Div.)... 
{ 401,800. 


Damage to Adjacent Owner.—In a suit brought by plaintiff, 


the owner of premises adjacent to defendant’s property, to 
recover damages allegedly caused when rain water was 
diverted to his property, the court held that plaintiff’s peti- 
tion failed to allege a negligent nonperformance of a duty 
owing to plaintiff. (Kuikin t/a Variety Florist v. Arbaugh, 
N. J. Supreme Ct.).. .] 401,799. 


looded.—In a suit brought by plaintiff 
to recover damages alleged to have been suffered on account 
of a defective drainage system of defendant city, the court 
on appeal reduced the damages awarded plaintiff from the 
sum of $1300.45 to the sum of $1104.15. (Hudon v. City of 
Butte, Mont. Supreme Ct.). . . 401,807. 


Board Blown from Roof of House.—Court’s finding that board 


which struck plaintiff on the head was blown from the roof 
of defendant’s house as the result of negligence for which 
defendant was responsible was warranted by the evidence. 
(Conley v. Morash, Mass. Supreme Jud. Ct.).. .{ 401,820. 


Explosion of Oil Tank.—In a suit brought in Illinois to recover 


damages for the wrongful death of plaintiffs’ decedent, who 
was killed while doing welding work for defendant when 
the tank on which he was working exploded, the court 
reversed a judgment for defendant, holding that the trial 
judge erred in giving certain of defendant’s requested in- 
structions and in failing to charge the jury that the burden 
of proving contributory negligence was on defendant. (Crow 
et al. v. Continental Oil Co., U. S. C. C. A, 5th C.)... 
7 401,798. 


Road Worker Electrocuted—A company which maintained 


high powered wires along a right of way in Texas where 
road building operations were being carried on was not 
liable for the death of a worker which was caused when a 
crane used in the building operations came into contact 
with the wires and carried the electricity to the body of the 
deceased. (American General Ins. Co. v. Southwestern Gas 
@ Electric Co., U. S. C. C. A., 5th C.)...9 401,816. 


Municipality’s Liability—In a suit brought by plaintiff to re- 


cover damages caused by the breaking of a tombstone on 
her lot in a cemetery owned by defendant municipality, the 
accident having been caused when city employees were en- 
gaged in moving a monument from a lot adjacent to plain- 
tiff’s, the court entered judgment for plaintiff on the ground 
that defendant was engaged in a ministerial function at the 
time of the accident and did not exercise the proper degree 
of care as to plaintiff's tombstone. (City of Atlanta v. Rich, 
Ga. Ct. of App.). . .§ 401,812. 


* LIFE * 


Insolvent Company—Policy Holders Assessed.—After the ap- 


pointment of a receiver for an insolvent insurance company, 
the powers of the directors cease and they cannot there- 
after levy an assessment against the policy holders of such 
company. However, such an assessment may be levied by 
the Chancellor upon petition by the receiver. (Joyce, Recr., 
Eastern Mutual Casualty Co. v. Abrams et al., Md. Ct. of 
App.). . . 501,624. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


Physician’s Certificate—Insurer’s Liability for Slander—An 
insurance company which denied a claim for sick benefits 
on the ground that the doctor who signed the physician’s 
certificate was not a licensed doctor, that fact being untrue, 
was held liable to said doctor in an action for slander. 
(Tincher v. The National Life and Accident Ins. Co., Kansas 
City Ct. of App., Mo.)...{ 501,633. 


Proof of Death as Condition Precedent to Action.—Under a 
policy which required that proof of death of the insured 
be furnished the insurer prior to the institution of any action 
on the policy, the failure of the plaintiff to furnish such 
proof was held to make the action premature and his com- 
plaint was dismissed. (Metropolitan Life Ins. Co. v. Lillard, 
Admr., etc., Tenn. Ct. of App.).. .§ 501,630. 


Waiver of Forfeiture—An insurer was held to have waived 
the provisions of the contract relative to forfeiture for non- 
payment of dues within the specified time, it having recog- 
nized and allowed a contrary course of dealing, of which 
the members were cognizant, to continue for some time. 
(Palmer v. Sovereign Camp of the W. O. W., S. C. Supreme 
Ct.).. .§ 501,639. 


Change of Beneficiary.—A change of beneficiary under a policy 
requiring the approval of an executive officer of the insur- 
ance company could not be made by the insured’s causing 
his sister’s name to be written in in place of the former 
beneficiary where said insured made no effort to secure the 
required approval although he had sufficient opportunity 
so to do. (York v. Sumner, Admr., S. C. Supreme Ct.) 

7 501,638. 


Age of Insured.—Testimony given by the district manager and 
his assistant as to the age limit for applicants for insurance 
was held to have been properly excluded, the company’s 
rate book being the best evidence of such issue. Judgment 
was entered against the insurer although the age of the 
insured was misrepresented in the policy. (North Carolina 
Mutual Life Ins. Co. v. Banks, Tenn. Ct. of App.) .. .§ 501,631. 


Effective Date of Policy.—A policy which states that it shall 
not be effective until the payment of the first premium does 
not come into force prior to that date and the period for 
which the premium was paid does not commence to run 
until such time. (Howard v. Aetna Life Ins. Co., Mo. Su- 
preme Ct.)...{ 501,635. 


When Policy Effective—Under the clear terms of the insur- 
ance contract to the effect that the policy was not to be in 
force until delivered to the insured while in a state of good 
health, there could be no recovery under the policy where 
delivery was not made due to the accidental death of the 
insured. (Gulf Life Ins. Co. v. Ellis, Fla. Supreme Ct.) 

7 501,640. 


Sound Health of Insured.—Jury’s finding that the insured was 
in sound health at the time the policy upon which the in- 
surer denied liability was issued was held to be supported 
by the evidence. (The National Life & Accident Ins. Co. v. 
Jones, Ark. Supreme Ct.).. . 501,642. 


Insurer’s Liability Limited.—The liability of the insurer was 
limited to the amount of premiums paid under the policy in 
compliance with the terms thereof, it being established that 
the insured had been treated for a serious disease prior to 
the issuance of the policy, but such fact not being disclosed 
in the application for insurance. (National Life & Accident 
Ins. Co. v. Harris, Ga. Ct. of App.).. .] 501,632. 


Cause of Death.—Judgment entered on jury’s verdict in action 
to recover under policy which excluded liability in the event 
of the death of the insured within two years, resulting from 
intemperance, was held not to be subject to review on 
appeal. (Query v. Gate City Life Ins. Co., N. C. Supreme Ct.) 
.. .§ 501,623. 


Accidental Death.—Question as to whether death of insured 
was accidental was held to be for the jury and its finding 
in favor of plaintiff in her action upon a policy indemnifying 
against accidental death was warranted by the evidence, 
Coren Metropolitan Life Ins. Co., Ohio Ct. of App.).. 

01,622. 


Anticipatory Breach—Beneficiary’s Right to Sue.—A benefi- 
ciary has no right to bring an action for damages based on 
an anticipatory breach of a contract which occurred during 
the lifetime of the certificate holder, he having no vested 
interest in the certificate until the death of the assured 
named therein. He could, however, sue to recover damages 
for the failure of the insurer to pay the death benefit pro- 
vided by the certificate. (Wartsky et al. v. Progressive Order 
of the West, N. J. Supreme Ct.).. . 501,626. 


Validity of Policies ——The fact that policies issued by defendant 
failed to physically incorporate the by-laws of the society 
therein as required by statute did not invalidate the con- 
tracts as between the parties and the insurer was held liable 
for actual and punitive damages for its attempt to cancel 
such policies. (Joseph Strawhorn v. Standard Mutual Life 
Assn.; Bertha Strawhorn v. Same, S. C. Supreme Ct.) 

7 501,636. 


Rescission of Surrender of Policy.—The conduct of the agent 
of the insurer, to whom the insured went for advice and to 
request a loan when he knew that he would be unable to 
pay the next premium on his policy, in telling the insured 
that all he could do would be to surrender his policy and 
in failing to tell the insured about the disability benefits 
provided by the policy to which the insured was entitled, 
was held to amount to constructive fraud. (Glickman v. 
New York Life Ins. Co., Calif. Supreme Ct.).. .§ 501,628. 


Disability Benefits under Group Policy—The amendment of 
a group policy so as to make the provision for payment of 
disability benefits inapplicable to new employees and to 
employees whose policies were cancelled and subsequently 
reinstated was held to be binding on an employee whose 
certificate was cancelled and a new certificate issued although 
he had no knowledge of the amendment, (Williams v. Sun 
Life Assur. Co. of Canada, Kansas City Ct. of App., Mo.) 

7 501,627. 


Notice of Disability —Failure of employee to furnish notice of 
his disability to the insurer within the term of his employ- 
ment or within sixty days thereafter prevented him from 
subsequently recovering claimed benefits by an action at 
law. (Light v. Connecticut General Life Ins. Co., U. S. Dist. 
Ct., W. D., La.).. .§ 501,629. 


Total and Permanent Disability—Although plaintiff estab- 
lished that he had become totally disabled while the group 
policy issued by defendant was in force, his failure to show 
that such disability was ever considered permanent pre- 
vented his recovery of benefits provided under the policy 
for total and permanent disability. (Langelier v. Metropoli- 
tan Life Ins. Co., N. H. Supreme Ct.).. .{ 501,641. 


War Risk Insurance.—Finding of lower court that veteran who 
was seriously injured in active service was thereby totally 
and permanently disabled within meaning of war risk policy 
was warranted by the evidence. (United States of America 


v. Atchley, U. S. C. C. A., 10th C.).. .7 501,625. 

Interest Rate on Loan under Policy.—Under a policy providing 
that the insured could secure a loan thereon at not to exceed 
six per cent annual interest, the loan agreement could not 
modify that contract by providing for compounded interest, 
there being no consideration for such a modification. 
(McWilliams et al. v. The Northwestern Mutual Life Ins. Co., 
Ky. Ct. of App.).. .§ 501,643. 


Gift of Policies—Evidence was held insufficient to show that 
there had been a delivery of four policies such as to constl- 
tute a gift thereof and the administrator of the insured’s 
estate was held to be entitled to such policies as against the 
donee, (In re Application of Murphy, Admr., N. Y. Supreme 
Ct., App. Div.).. .] 501,634. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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*% AUTOMOBILE x 


Oral Contract of Insurance——An oral contract of insurance 
was entered into where the minds of the parties had met 
as to the essential terms but no written policy was issued. 
A provision of the policy authorizing the holder of an 
unsatisfied judgment against the assured, upon a claim 
covered by the policy, to bring suit against the insurer is 
not a guaranty and does not come within the provision of 
the statute of frauds which requires that a special promise 
to answer for the debt, default or miscarriage of another 
be in writing in order to be valid. (Austin v. New Brunswick 
F. Ins. Co., Mont. Supreme Ct.).. . 703,552. 


Assignment of Insurance—Authority.—By its terms, a policy 
of automobile collision insurance was to expire thirty days 
after the death of the insured. An agent of the insurer 
unauthorizedly informed the wife of the deceased insured 
that the insurance coverage would continue for several 
months. The insurer, by retaining premiums until expira- 
tion of such extended time, and by notifying the wife of 
cancellation of the policy as of such extended date, ratified 
the unauthorized act of the agent. (Abeln v. Iowa Mutual 
Liability Ins. Co., Minn. Supreme Ct.).. . 703,560. 


House Struck.—After defendants’ truck and a city fire truck 
collided, the fire truck struck a house, causing damage to 
plaintiffs. Since it could not be said as a matter of law that 
the conduct of the operator of the fire truck was not the 
sole cause of the collision with the house, the adjudication, 
in the city’s damage suit, that defendants were responsible 
for the collision between the trucks, could not be held, under 
the principles of res judicata, a determination of defendants’ 
liability to plaintiffs. (Serino et al. v. Collins et al., N. Y. 
Supreme Ct., App. Div.). . . J 703,563. 


Collision Between Car and Fire Truck.—The Board of Com- 
missioners and the driver of a fire truck were held responsi- 
ble for the death, personal injuries and property damages 
which resulted from a collision between the fire truck and 
the automobile. (Hutchek, Admr., et al. v. Gehrig et al., N. Y. 
Supreme Ct., App. Div.). . . ] 703,564. 


Municipality’s Liability—Dangerous Instrumentality—A truck 
was held to become a dangerous instrumentality when put 
into operation upon city streets so that the municipal owner 
thereof was held liable for injuries sustained by plaintiff 
and his automobile through the negligent operation of such 
truck. (City of Tampa v. Easton, Fla. Supreme Ct.). 


Collision Between Car and Tractor and Trailer.—Plaintiff was 
injured when his automobile collided with defendant’s trac- 
tor and empty trailer. There being only one conclusion for 
reasonable minds, and that adverse to plaintiff, the judg- 
ment entered on a directed verdict for defendant was 
— = appeal. (Gruelich v. Swack, Ohio Ct. of App.) 

7 703,586. 


Bus Passenger Injured.—Plaintiff alleged that she was injured 
when defendant’s bus, in which she was riding, was sud- 
denly and violently swerved from its course, and defendant 
claimed that plaintiff’s injuries resulted from the impact of 
an automobile which collided with the bus. There being 
evidence to warrant a decision either way, the jury’s resolu- 
tion of the dispute in favor of plaintiff was upheld on appeal. 
Oe ‘es & Terminal Co. v. Latham, Tex. Ct. of Civ. App.) 
.. §f 703,587. 


Railroad Employee Injured at Crossing —Conceding that the 
railroad company might have been negligent in failing to 
furnish its employee a safe place in which to work in that 
it failed to erect proper warnings, the negligence of the 
motorist who ran into the barricade and injured plaintiff 
was held to have insulated the railroad’s negligence and to 
have relieved it of liability. (Murray v. Atlantic Coast Line 
R. R. Co. et al., N. C. Supreme Ct.).. . 703,576. 


Failure to Signal Train’s Approach.—Plaintiff recovered com- 
pensation for the death of her intestate who was killed in 
a railroad crossing collision the jury resolving, in favor of 


the plaintiff, the dispute as to whether the statutory signals 
of the train’s approach to the crossing were given by de- 
fendants. (Intemann, Admsx. ad pros. v. Central R. R. of 
N. J. et al., N. J. Supreme Ct.). . .] 703,590. 


Backing of Truck.—While plaintiff was directing the backing 
of defendant’s truck, it ran over his feet. There being no 
evidence of negligence on the part of defendant and it 
appearing as a matter of law that plaintiff was guilty of 
contributory negligence, plaintiff's complaint for damages 
was dismissed. (Waller v. Feiss, N. Y. Supreme Ct., App. 
Div.) .. .] 703,562. 


Speed of Street Car.—Where plaintiff offered evidence that a 
collision was caused by the excessive rate of speed at which 
defendant’s street car was traveling, the criticism of the 
evidence should have been directed to its weight rather 
than to its competency,—a question for the jury—and a 
verdict should not have been directed for defendant. (Kuessner 
v. Cincinnati Street Ry., Ohio Ct. of App.).. .7 703,555. 


Assault by Taxicab Driver.—Where a taxicab driver agreed to 
drive the plaintiff to a hotel to see a doctor, wait for the 
plaintiff, and then drive him home, at an agreed charge of 
$1.50 per hour, the status of passenger and carrier existed 
when the driver delivered the plaintiff at the hotel, so that 
the driver’s employer was liable for an assault committed 
by him upon the plaintiff at that time. (Rice v. Marlar, Colo. 
Supreme Ct.). . .] 703,567. 


Master and Servant Relationship.—By contract, one Thrackston 
was given the right to sell the products of a corporation at 
fixed prices and on order blanks of the corporation, He was 
compensated on a commission basis and was free to work 
when, where in his territory and how he pleased. In agree- 
ment with the majority view, the court held that Thrackston 
was an independent contractor and that the corporation was 
not responsible for his negligent operation of an automobile. 
(Griffith v. Electrolux Corporation et al., Va. Supreme Ct. of 
App.). . .] 703,554. 


Knowledge of Incompetency of Independent Contractor.—It 
was a question for the jury to determine whether a driver 
who used his own truck to collect milk from farmers and 
deliver it to a creamery company, returning the milk cans 
to the farmers, and being paid by both the farmers and the 
company, was an independent contractor or a servant of 
the company. An employer is liable for the acts of an inde- 
pendent contractor employed by him where he knew of the 
contractor’s reputation for negligence at the time he was 
employed. (Galentine v. Borglum et al., Kansas City Ct. of 
Appeals, Mo.).. . ff 703,556. 


Independent Contractor.—Plaintiff sought to hold defendant 
responsible for the negligent operation of a truck by the 
deliverer of milk to defendant’s plant. The contract under 
which said truck driver operated indicated that he was hired 
to produce a certain result and was not subject to the-con- 
trol of defendant as to means or method used in producing 
the result. The truck driver was held to be an independent 
contractor for whose negligence defendant could not be held 
liable. (Mabry v. Swift and Co. et al., Kansas City Ct. of 
App., Mo.)...¥ 703,571. 


Employee’s Use of Truck.—An employee who was allowed to 
drive his employer’s truck home at night and back again 
in the morning, purely for the accommodation of the em- 
ployee, was held not to have been engaged in his master’s 
business, when, after leaving his work for the day and 
going on a personal errand, he became involved in a colli- 
sion on his return home. (McLamb et al. v. Beasley, N. C. 
Supreme Ct.).. . 703,579. 


Scope of Employment.—Court’s finding that owner of car was 
acting for his employer and within the scope of his employ- 
ment at the time of the collision wherein plaintiff’s car was 
damaged was sufficient to hold the employer liable for 
damages sustained by plaintiff. (Katzman v. Budden et al., 
N. J. Supreme Ct.).. .f 703,589. 
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AUTOMOBILE—Continued 


Intersection Collision—Having entered upon an intersection 
after coming to a complete stop, the driver of the car in 
which plaintiff was riding accelerated speed in an effort to 
avoid defendant’s car which was noticed approaching on the 
arterial highway about 75 feet from the intersection. Upon 
a jury verdict, defendant was held responsible for injuries 
sustained by plaintiff in the ensuing collision, there being 
no evidence of contributory negligence of joint adventure. 
(Outlaw v. Pearce, Va. Supreme Ct. of App.)...{ 703,551. 


Contributory Negligence—View at Intersection.—Question as 
to whether plaintiff, one of three passengers in the back 
seat of a car which had stopped at an intersection in 
DeSmet, S. D., was guilty of contributory negligence in 
failing to see defendant’s approaching car, since she claimed 
to have looked, was for the jury. (Kuper v. Betzer, U. S. 
C. C. A,, Sth C.)...¥ 703,575. 


| 
View Obscured—Intersection Collision—The action of the 
driver of a truck in pulling to the right of another vehicle 
which had stopped at an intersection near the center of the 
road was not negligent although the view of the driver of 
the other car was obscured and he failed to see an approach- 
ing vehicle with which he collided when he attempted to 
cross the intersection. (Ozark Natural Gas Co. v. Moore, 
Ark, Supreme Ct.).. . 703,581. 


Collision Between Motorcycle and Truck.—Plaintiff approached 
an intersection on a through highway and at a speed of 
about 35 miles an hour. His view was obstructed and he 
was unable to stop his motorcycle in time to avoid colliding 
with defendants’ truck. Whether the truck stopped in 
obedience to the stop sign was not certain. The evidence 
being conflicting, it was held error to direct a verdict in 
favor of defendants solely on the ground of contributory 
negligence. (Fickling v. Nassif et al., Minn. Supreme Ct.) 
.. 1 703,558. 


Proximate Cause of Intersection Collision.—Although the de- 
fendant was guilty of negligence as a matter of law in that 
he signified his intention to turn at an intersection for only 
fifty feet before making the turn, instead of for one hundred 
feet as required by statute, the jury was justified in find- 
ing that the intersection collision was caused by plaintiff's 
excessive speed and failure to keep his car under control. 
(Rutherford v. Smith, Ky. Ct. of Appeals)... 703,592. 


Burden of Proof.—The court’s charge, instructing that, if 
plaintiff was standing on the sidewalk when struck by de- 
fendant’s automobile, defendant had the burden of proving 
that the accident was unavoidable, was erroneous for the 
reason that it improperly placed the burden of proof upon 
defendant. The jury’s verdict in favor of plaintiff was not 
upheld, (Darden et al. v. Murphy, Va. Supreme Ct. of App.) 

{ 703,553. 


Minor Pedestrian Injured.—While the infant plaintiff was 
traversing the space between a stopped ice truck and the 
curb, defendants’ automobile was started up from a station- 
ary position, fifteen feet behind the ice truck, and the child 
was injured. So might a jury have found had it been given 
an opportunity and the judgment, entered in favor of de- 
fendants dismissing the complaint of the child and his 
father, was reversed. (Donnelly et al. v. Silversmith et all, 
N. Y. Supreme Ct., App. Div.).. . J 703,565. 


Contributory Negligence of Deceased Pedestrian.—Plaintiff’s 
testator was fatally injured when he was struck by defend- 
ant’s automobile. Plaintiff was awarded damages for said 
pedestrian’s death and his pain and suffering before death. 
The majority of the court was of the opinion that plaintiff 
had met the burden of proving decedent’s freedom from 
contributory negligence, as required by the Decedent Estate 
l.aw in personal injury causes. (Nilson Exrx. v. Oppen- 
heimer, N. Y. Supreme Ct., App. Div.).. J 703,566. 


Identity of Truck and Driver.—Where the plaintiff alleged 
that the defendant negligently operated a “certain truck” 
which collided with plaintiff's car, but did not establish the 


identity of the truck and driver either by the evidence or 
by the pleadings, a verdict was directed for the defendant. 
(Wheeldon v. Regenhardt Construction Co., Ky. Ct. of Ap- 
peals).. .§ 703,572. 


Registration of Car Prima Facie Evidence of Ownership.— 
In a suit for damages in which the only issue was the 
identity of the automobile and its negligent driver, proof 
of registration of the car in the defendant’s name made a 
prima facie case for the jury that the car belonged to de- 
fendant and was being operated in his business by his 
servant. It was for the jury to determine whether this 
prima facie case was overcome by defendant’s evidence that 
the automobile was in his garage at the time of the accident. 
(Fulmer v. Gilbert Jennings; Same v. Annie Jennings; Same 
v. Elizabeth Jennings, Tenn. Ct. of App.)...{ 703,550. 


Discovered Peril.—In an action where the doctrine of discov- 
ered peril is properly raised, the issue of contributory negli- 
gence becomes immaterial and will not prevent a recovery 
by the injured party. (Montgomery et al. v. Houston Electric 
Co., Tex. Supreme Ct.)...{ 703,582. 


Attempt to Pass Truck—Approaching Vehicle—A judgment 
as of nonsuit was properly entered in favor of the driver 
of the car in which plaintiff was riding where the accident 
which caused plaintiff’s injuries occurred when a car ap- 
proaching from the opposite direction pulled out to pass 
a truck and thereby was placed in the direct path of the 
car in which plaintiff was a passenger. (Whitehurst v. Wil- 
liams et al., N. C. Supreme Ct.)...{ 703,577. 


Wrong Side of Road.—Jury’s finding that driver of plaintiff's 
bus was negligent in traveling partly on the wrong side of 
a road and at an excessive speed as he was rounding a 
curve and that his negligence was the proximate cause of 
the collision between said bus and defendant’s car is af- 
firmed. (Queen City Coach Co. v. Lee et al., N. C. Supreme 
Ct.).. .§ 703,578. 


Approaching Vehicles’ Collision—When a sedan, which had 
been following defendant’s lumber truck, passed an ap- 
proaching oil truck on the right, said oil truck was turned 
sharply to the left and then back to the right, In the mean- 
time, the lumber truck was turned to the left and the brakes 
applied which caused it to skid to the wrong side of the 
road where a collision between the two trucks occurred. A 
majority of the court upheld the jury’s verdict holding the 
owner of the lumber truck responsible for the death of the 
driver of the oil truck. (Saunders et al. v. Hall, Admx., Va. 
Supreme Ct. of App.). . . 703,588. 


Car Stolen from Parking Station.—Plaintiff’s automobile was 
stolen from defendant’s parking station, where, at the re- 
quest of defendant, he had left his automobile keys. The 
car was later returned in a damaged condition. The court, 
holding the transaction to be one of bailment for hire, held 


defendant responsible for plaintiff’s damages. (Sandler v. 
7 —e\\ Station Co., Mass. Supreme Jud. Ct.) 
q 703,591. 


Res Judicata.—Plaintiff was injured when the automobile in 
which she was riding collided with defendant’s car. The 
adjudication against defendant in an action brought by 
plaintiff’s fellow passengers could not inure to the benefit 
of plaintiff since she was not a party to the other suit nor 
in privity with her fellow passengers who brought the suit. 
(Bisnoff v. Herrmann, N. Y. Supreme Ct., App. Div.) 

1 703,569. 


Attempt to Set Aside Default Judgment.—A default judgment 
was entered upon a petition charging defendant with willful 
and malicious conduct. The original petition charging de- 
fendant with negligence was served upon him, but the 
amended petition was not so served. The trial court prop- 
erly refused to allow defendant’s motion to set aside the 
judgment, because there was no record evidence that the 
amended petition or notice of filing thereof was not served 
upon defendant. Also, defendant failed to show a meritori- 
ous defense to the action. (Jeffery v. Kelly, Kansas City 
Ct. of App., Mo.).. . 703,570. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


FE EL EME HALE LE NEE LET AL LOT NE LANIER 8 A, SAREE 8 ER a 


Covenant Not to Sue.—Plaintiff was injured when the automo- 
bile in which he was riding as a guest collided with defend- 
ant’s automobile. As a result of the mutual mistake of 
plaintiff and his host’s insurer, plaintiff executed an instru- 
ment, releasing his host from liability; thereafter, a covenant 
not to sue, expressing the true intention of the parties, was 
substituted. It was held that the substitution was not im- 
proper and the defendant joint tortfeasor had not been re- 
leased. (Wright v. Fischer, Tenn. Ct. of App.)...{ 703,593. 


Enveloping Cloud of Smoke.—An injured motorist and the 
administrator and insurer of a deceased motorist filed plead- 
ings seeking recovery from appellant whose negligence in 
permitting smoke, which enveloped two colliding vehicles, 
to escape from its premises. The pleadings were sufficient 
to permit proof of facts creating liability as against appellant, 
and appellant’s demurrers were properly overruled. (Ryan 
v. First National Bank & Trust Co. of Racine et al., Wis. 
Supreme Ct.).. . {| 703,594. 


Statutory Signals Required of Auto Drivers——Where the plain- 
tiff alleged that the defendant had failed to indicate by 
signal or warning that she intended to turn her car on the 
highway, as required by statute, but offered no proof that 
defendant had failed to give the required signals, defendant 
was under no duty to introduce evidence that she had given 
the necessary warnings, and the court properly refused to 
instruct the jury that defendant’s violation of the statute 
constituted negligence as a matter of law. (Seney v. Trow- 
bridge; Bay v. Same, Conn. Supreme Ct. of Errors).. 
{ 703,557. 


Exclusion of Speed Ordinance.—Plaintiff alleged that she was 
injured as a result of defendant’s negligence in traversing 
an intersection at an excessive speed. The court excluded 
evidence of an ordinance limiting speed at intersections to 
twenty miles an hour, upon defendant’s objection that the 
ordinance had not been pleaded, Since this was not a proper 
objection and since the ordinance was material to the case, 
the court’s grant of a new trial at the instance of plaintiff 
was upheld. (Hart v. Skeets, Mo. Supreme Ct.).. .[ 703,595. 


Erroneous Instruction.—The party on whose behalf an instruc- 
tion was given by the court may not, on appeal, challenge 
that instruction as error. (Carruthers, Jr., Admr. of H. Bur- 
roughs v. Atlantic & Yadkin Railway Co.; Carruthers, Jr., 
Admr. of L. Burroughs v. Same, N. C. Supreme Ct.).. 
1 703,580. 


Right to Recover in Wrongful Death Action.—Plaintiff was 
denied the right to recover for the wrongful death of her 
alleged husband resulting from a collision between a truck 
driven by the deceased and defendant’s train, it being estab- 
lished that plaintiff was not the lawful wife of the deceased. 
(Atlanta, Birmingham & Coast R. R. Co. v. Thomas, Ga. Ct. 
of App.).. . | 703,574. 


Damages—Evidence of Settlement.—In an action to recover 
damages for injuries inflicted by defendant’s negligence, 
the plaintiff's husband was asked: “Did your wife accept 
$227 as full and final settlement for all damages .. .?” The 
question was patently illegal and irrelevant because it did 
not designate the party from whom the money was ac- 
cepted. If the money was accepted from the defendant the 
question was illegal because accord and satisfaction had not 
been pleaded; if accepted from an insurer, that would be 
no defense to an action against the wrongdoer. (Sturdivant 
v. Crawford et al., Ala. Supreme Ct.)...{ 703,549. 


Damages for Mental Suffering.—A plaintiff who received 
slight injuries in an automobile accident was awarded $600 
by the court because she had suffered great mental anguish 
through fear that she might suffer a miscarriage or abortion 
as a result of the accident. (Selman v. Cockrell et al., La. Ct. 
of App.).. . 703,559. 


Determination of Damages.—Mrs. Taylor was awarded com- 
pensation for injuries sustained in an automobile collision 
and, Mr. Taylor, in spite of a holding in his favor, was 
awarded no damages; the court, however, required a pay- 
ment of his property damages. Both plaintiffs were awarded 


a new trial on the sole issue of damages—Mrs. Taylor, 
because the jury was erroneously required to determine the 
amount of aggravation of her previous condition, and Mr. 
Taylor, because the court had no right to separate the issue 
which included his claims for both property and personal 
injury damages. (Taylor et ux. v. Pole et al., Calif. Supreme 
Ct.).. .§ 703,573. 


Newly Discovered Evidence.—In a suit brought to recover 
damages resulting from injuries sustained by the infant 
plaintiff through the alleged negligence of defendants in 
the operation of a truck, plaintiff’s motion for a new trial 
on the ground of newly discovered evidence was denied 
with leave granted plaintiffs to renew their motion upon a 
case duly settled as provided in Civil Practice Rule 221. 
(Hoffman et al. v. The Great Atlantic & Pacific Tea Co. et al., 
N. Y. Supreme Ct., App. Div.).. . 703,561. 


Procedure—Damages.—The appellate court reversed the find- 
ings of the trial court after the trial court had held, both on 
the first trial and on remand of the case, that the defendant 
was not negligent. The trial court’s award of damages was 
sustained where the testimony of doctors for plaintiff and 
defendants differed as to the causal connection of plaintiff's 
disease with injuries sustained in the accident. (Townley v. 
Pomes et al., La. Ct. of App.).. .] 703,568. 


Continuance of Case.—Where the next friend of a minor plain- 
tiff has not been diligent in securing the attendance of a 
necessary witness, the minor should be given a reasonable 
opportunity to produce the witness, and a continuance 
should be granted for that purpose. (Smith v. Swope, Ky. 
Ct. of App.).. . 703,584. 


Diversity of Citizenship.—Plaintiff instituted suit in the federal 
court to recover for personal injuries sustained in an auto- 
mobile accident. After analyzing the facts as to plaintiff's 
residences, the court was of the opinion that plaintiff was a 
citizen of Massachusetts and that, because there was no 
diversity of citizenship, it had no jurisdiction in the case. 
(Tudor v. Leslie et al., U. S. Dist. Ct. of Mass.)...] 703,585. 


Car Out of Control.—Plaintiff’s daughter was killed when the 
driver of the automobile in which she was riding lost control 
of the car as it struck a “gully in the road.” Believing the 
jury’s verdict in favor of the city to be against the weight of 
evidence, the trial court awarded plaintiff a new trial. This 
action was affirmed on appeal. (Silcott v. City of Monrovia 
et al., Calif. Dist. Ct. of App.) . . . 703,596. 


Truck Parked on Angle.—As plaintiff was preparing to alight 
from a street car and had his head inclined beyond the 
streetcar’s side, he struck defendant’s truck which was ille- 
gally parked on an angle. Upon substantial evidence and 
proper instructions, the jury returned a verdict in favor of 
plaintiff and the judgment entered thereon was affirmed on 
appeal. (Murphy v. St. Claire Brewing Co., Calif. Dist. Ct. 
of App.)... 703,597. 


Pedestrian Injured Crossing Street—As plaintiff was crossing 
the street on an angle from a private driveway near an inter- 


section, he was struck by defendant’s automobile. Upon 
proper instructions as to the duty of a pedestrian to yield 
the right of way at other than crosswalks, marked or un- 
marked, and as to the degree of care required of a pedestrian 
crossing the street, the jury returned a verdict in favor of 
defendant. (Colburn v. Schilling, Calif. Dist. Ct. of App.)... 
{ 703,598. 


Car Struck by Switch Engine.—Proximate cause of collision 
between automobile in which plaintiff was a passenger and 
defendant’s switch engine was held to be the inattention of 
the occupants of the car and faulty brakes. (Crossett Lum- 
ber Co. v. Cater, Ark. Supreme Ct.) . . .] 703,599. 


Driver’s License.—Admission of evidence attempting to ex- 
plain failure of defendant’s servant to have a driver’s license 
was held not to be harmful, although erroneous, since the 
jury were properly instructed to consider the violation of 
the statute requiring driver’s licenses. (Agnes M. Watson 
v. Forbes; Charles J. Watson v. Same, Mass. Supreme Jud. 
Ct.). . .§ 703,600. 
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AUTOMOBILE—Continued 


Head-on Collision—Upon evidence disclosing that the right 


front corners of the vehicles which collided head-on had 
come into contact and that the collision occurred practically 
in the middle of the road, plaintiff was refused recovery for 
the death of her husband, her case having been rested upon 
the presumption of due care and that presumption having 
been conclusively refuted. (Erickson, Adm. v. Barnes et al., 
Wash. Supreme Ct.). . .§ 703,601. 


Sole Cause of Intersection Collision.—In a suit brought by 


plaintiffs to recover damages caused by an intersection col- 
lision between an automobile owned and operated by plain- 
tiffs and an automobile owned by the corporate defendant 
and driven by one of its salesmen, the court entered judg- 
ment for plaintiffs, holding that the accident was caused 
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solely by the negligence of defendant’s employee. (Morton 


v. Dobson, Mass. Supreme Jud. Ct.). . .[ 703,602 


Lookout—Contributory Negligence.—Where plaintiff brought 


a suit to recover damages resulting from a railroad cross- 
ing collision between his automobile and one of defend- 
ant’s trains, the court held that plaintiff’s failure to look 
when and where his observation would have been reason- 
ably effective contributed to the occurrence of the accident, 
(Stout v. Pennsylvania-Reading Seashore Lines, N. J. Supreme 
Ct.) . . .§ 703,603. 


Turn Across Highway.—Plaintiff was injured when the auto- 


mobile in which she was riding turned across the highway 
from a parked position and was struck by defendant’s rap- 
idly approaching vehicle. The jury returned a verdict in 
favor of plaintiff and, on appeal, this was affirmed, the court 
holding that the evidence supported the verdict. (Goldstein 
v. Johnson, Ga. Ct. of App.) . . . J 703,604. 
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